UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

V.

SHASHI SHAH, Crim. No. 98-235-02

Defendant.
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MEMORANDUM OPINION

This case comes before the Court on Defendant Shah's memorandum in aid of sentencing [638],
defendant’ s objections to the presentence report [655], and the government’ sresponse [ 665] ; defendant’ s
omnibus motion for sentencing under 18 U.S.C. 8§ 3355(f) [654]; and defendant’s motion for leave to
withdraw guilty plea[639], the government’s omnibus response [662], and defendant’ s reply [667].

|. Background

Shah is one defendant of many in the multinationd drug importation and distribution conspiracy
chargedinthiscase. The Court presided over two trids of various co-defendants, the first from October
1999 to January 2000 and the second from October to November of 2000, which resulted in convictions
and lengthy sentences. Shah pled guilty beforethefirgt trid and entered into a cooperation agreement with
the government. Two of the relevant terms of the agreement were that Shah was to cooperate “truthfully,
completdy, and forthrightly” with the government, Plea Agr. 1 6(a8), and that Shahagreed * not to commit
any crimind violationof locd, state or federd law” while cooperating, id. 16(e). Whileincarceratedinthe
D.C. Jail during the period of his cooperation, Shah aproached a fellow inmate to arrange for drug

importation and digtribution through a Nepaese heroin supplier, to be effected by non-incarcerated



associates of Shah and the felow inmate. Shah had denied knowing this supplier during his FBI
debriefings. Unbeknowngt to Shah, the fellow inmate was cooperating with the government, and taped
several conversations between Shah and his associates. Because of this conduct and its effect on Shah's
credibility, the government determined not to cdl him as a witness in the second trid in this case. The
government aso determined that Shah had breached his plea agreement both in attempting to violate the
law by seeking to arrange adrug ded, and in not responding fully and truthfully to FBI inquiries regarding
the Nepal ese supplier. Thus, the Departure Committee at the United States Attorney’ s office decided not
to issue a departure | etter for Shah.

Upon redizing that he is subject to alengthy sentence that will reflect the crimind activity to which
he had admitted in the course of his cooperation, rather thanthe fraction of that sentence defendant hoped
would be imposed based on a government departure motion, defendant cries“Foul.” Defendant takes a
bifurcated approach in seeking to reduce his sentencing exposure.  Shah seeks first and foremost to
withdraw his plea of guilty. The Court takes note of the Plea Agreement’s numerous exhortations that
defendant may not withdraw his plea. Plea Agr. 1 6(€) (no withdrawa for defendant’ s breach); 1 7 (no
withdrawa for government decision not to file 5K1.1 departure | etter); 1112 (no withdrawal for harshness
of sentence imposed). Failingwithdrawa, defendant advances myriad arguments opposi ng the Guiddines
caculation presented in the Presentence Investigation Report (PSR) and seeks departure on various
grounds.

Defendant pled guilty and agreed to cooperate with the government, and for this cooperation
expected to receive a sentence less than 63-78 months. Shah Affidavit attached to Motion to Withdraw

Guilty Plea [639] 1 11. Defendant believes he is entitled to a lenient sentence, period. Upon a



determination that Shah did not keep the commitments he made in the plea agreement, the government
declined to file amotion for departure for substantia assstance under 8 5K 1.1 of the Guiddines. Shahis
now facing a sentence of 292 to 340 months based on his Guidelines offense level. Defendant seeks the
benefit of his bargain, creatively urging various methods through which the Court can reward him where
the government did not. Thisthe Court declinesto do.

II. Plea Withdrawal

The most serious and vidble claim presented by Shah that he should be permitted to withdraw his
guilty plea is an dlegation of ineffective assistance of counsel during plea negotiations and at the plea
callogquy. All Shah's arguments hinge on the vdidity of the plea agreement and the conduct of the plea
colloguy. The PSR isbased onthe government’ s proffer of evidence a the pleahearing, which inturn was
based on Shah's own admissons. If the plea agreement, and thereby the government’ s proffer, and the
hearing at which the plea was accepted were vaid, defendant cannot be heard to complain about the
inclusion of facts to which he admitted in the Guiddines cdculaion. See, e.g., United Sates v.
Leachman, 309 F.3d 377, 383-84 (6" Cir. 2002) (by pleading guilty defendant waived the right to have
sentencing factors, induding the amount of drugs, provento ajury beyond areasonable doubt). Likewise,
if the pleaagreement, proffer, and colloquy were vaid, Defendant has no legitimate basis for withdrawing
hisplea.

A. Standards for Plea Withdrawal

A Court may permit adefendant to withdraw apleaof guiltyif it is“far and just” to do so. United

Statesv. Barker, 514 F.2d 208, 219 (D.C. Cir. 1975). Withdrawd isto beliberdly granted, but it isnot

amatter of right. United Statesv. Ford, 993 F.2d 249, 251 (D.C. Cir. 1993). TheD.C. Circuit revisited



the issue of pleawithdrawa in United Statesv. Cray, 47 F.3d 1203 (D.C. Cir. 1995). It promulgated
athree-part inquiry for examining the propriety of permitting a defendant to withdraw a guilty plea:

Firg, a defendant generaly must make out alegaly cognizable defense to the charge againg him.

Second, and most important, the defendant must show ether an error in the taking of his pleaor

some “more subgtantial” reason he failed to press his case rather thanplead guilty. Findly, if those

two factors warrant, the court may then inquire whether the Government would have been
subgtantidly prgjudiced by the delay in going to trid.
Id. at 1207. A defendant cannot satisfy thefirst factor—aclam of legd innocence-by ameregenerd denid,
“he mug afirmatively advance an objectively reasonable argument that he is innocent.” Id. at 1209.
Furthermore, “[i]f the movant’ sfactua contentions, when accepted astrue, make out no legdly cognizable
defenseto the charges, he has not effectively denied his culpability, and his withdrawa motionneed not be
granted.” Barker, 514 F.2d at 220.

To highlight itsemphas's onthe second factor, the Court noted that “a defendant who fallsto show
some error under Rule 11 has to shoulder an extremely heavy burdenif heis ultimately to prevail.” Cray,
47 F.3d at 1208. It observed, “we have never hdd that a digtrict court abused its discretion in denying a
motion to withdraw a guilty pleawhere the defendant failed to show some defect in the taking of hisplea
under Rue1l1.” Id. at 1207. If the pleacolloquy was not conducted in * substantid compliance” with Rule
11, the defendant should “dmost dways’ be permitted to withdraw the plea. United Statesv. Ford, 993
F.2d 249, 251 (D.C. Cir. 1993). For instance, the record of the plea collogquy must lead a reasonable
person to believe that the defendant understood the nature of the charge, such as through a judicia

recitation of the materia details of the charge. United States v. Ahn, 231 F.3d 26, 33, 35 (D.C. Cir.
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2000). An undergtanding of the crime to which a defendant is admitting guilt isa* core consderation” of
Rule1l. Ford, 993 F.2d at 253. Wherethe defect in the pleaisnot onethat would appear on the record,
an evidentiary hearing may be appropriate. Cray, 47 F.3d at 1208-09.
B. Shah'sPea

The most important issue with regard to Shah's pleawithdrawa mation, then, iswhether the Rule
11 pleacolloquy was properly conducted. If it was, Shah must “ shoulder an extremely heavy burdenif he
isultimately to preval.” United Statesv. Cray, 47 F.3d 1203, 1208 (D.C. Cir. 1995). Federd Ruleof
Crimina Procedure 11 sets out various safeguards to ensure that a guilty plea is entered intdligently and
voluntarily. The Courtinthis case complied with al those requirements, including: informing defendant of
the nature of the charge (R. 11(c)(1)), Tr. at 5-7; the minimumand maximum pendties(R. 11(c)(1)), Tr.
at 7; the possibility of Guiddines departure (R. 11(c)(2)), Tr. at 8-9; the right to plead not gquilty, go to trid
by jury with assstance of counsd with confrontation and cross-examination of witnesses and Fifth
Amendment right not to testify (R. 11(c)(3)), Tr. a 3-4; that a guilty plea means no triad will be had (R.
11(c)(4)), Tr. at 4; that a defendant’ s Statements at the plea colloquy may be used in a perjury or false
gatement prosecution(R. 11(c)(5)), Tr. at 2-3; ascertaining that the plea was voluntary and not the result
of force or threats (R. 11(d)), Tr. a 9; accepting the pleaagreement inopencourt (R. 11(e)(2)), Tr. a 2,
9-11; and inquiringinto the factua basis for theplea(R. 11(f)), Tr. at 11-12. The Court wasfully solicitous
of defendant, inquiring “Has anyone made any prediction or promise as to what sentence I'll give you in
this case,” to which Shah answered no, Tr. a 11, asking if he was satisfied with former counsd’s
representation of him, to which Shah answered yes, Tr. at 3, and giving the defendant an opportunity to

raise any other concerns he might have, Tr. at 12.



Asin Cray, Shah admitted to eachdement of the crimes charged, Tr. at 6-7, 11-12, fully agreed
withthe government’ s proffer, Tr. at 11-12, confirmed that he had not been threatened or coerced, Tr. at
9, and afirmatively answered the Court’ s questions after being told that they were posed to ascertain that
the pleawas entered voluntarily, Tr. a 2-5, 12-13. Cray, 47 F.3d a 1205. Unlikein Ford, here the
Court explained the nature of the charges agangt Shah by reading the information, Tr. at 5-7, and
established the factud bass by accepting the government’ s proffer and ascertaining that Shah had read it
and his signature on the bottom was genuine, Tr. a 11-12. United Statesv. Ford, 993 F.2d 249, 252
(D.C. Cir. 1993). Furthermore, the government specificaly stated onthe record that the plea agreement
provided that Shahaccepted respongbility for the death of Raymond Cruz and for 10 to 30 kilograms of
heroin. Tr. at 10. Shahdid not contradict these representations. Thisexamination of the transcript reveds
that “[t]here isSmply no room in this record for doubt that [defendant’ 5] guilty plea was attended by dl
the required procedurd safeguards.” Cray, 47 F.3d at 1208.

C. Ineffective Assstance of Counsd

Attached to hismotionto withdraw his plea[639] was Shah' saffidavit, aswdl asthat of hisformer
attorney. Shah arguesthat hisformer attorney provided ineffective ass stance of counsd, thus entitling him
towithdraw hisplea. Tomakeout aclam of ineffective ass tance of counsdl sufficient to withdraw aguilty
plea, a defendant must show that counsel’ s performance was deficient, and that the deficiency prejudiced
the defendant. Cf. Strickland v. Washington, 466 U.S. 668, 687-88 (1984) (discussing standards for
overturning results of trid). Shah dleges severd areas in whichformer counsdl was deficient: by faling to
investigate, by telling Shah not to worry about the dleged drug quantity overreaching in the government’s

proffer at the pleahearing, by permitting Shahto be debriefed without the presence of his counsdl, and by



permitting Shah to plead despite knowing of the existence of an unspecified “ meritorious defense.”

Counsd is defident if the representation fals below an objective sandard of reasonably effective
assstance. Strickland, 466 U.S. at 687-88. Theerrorsmade by counsel must be* so seriousthat counsel
was not functioning asthe *counsd’ guaranteed the defendant by the SixthAmendment.” 1d. at 687. Even
if this ringent standard is met, the defendant mugt prove prgjudice. Thismeansthat “thereisa’reasonable
probability that, but for counsd’s unprofessiond errors, the result of the proceeding would have been
different.”” United States v. Gaviria, 116 F.3d 1498, 1512 (D.C. Cir. 1997). In the plea context, this
means that “in order to saidy the ‘prgudice requirement, the defendant must show that there is a
reasonable probability that, but for counsd’s errors, he would not have pleaded guilty and would have
indsted on going totrid.” Hill v. Lockhart, 474 U.S. 52, 59 (1985).

1. Falureto Investigate

Shahurgesthat former counsdl’ sfalureto investigate the offense condtitutes ineffective assstance
of counsd. Counsd generaly has aduty to investigate a case if necessary; in the context of a guilty plea
thisisbecauseto effectively advise a client requiresfamiliarity withthe facts. Herringv. Estelle, 491 F.2d
125, 128 n.6 (5™ Cir. 1974) (“‘Effective counsd indudes familiarity of counsel with the case and an
opportunity to invedtigate it if necessary in order meaningfully to advise the accused of his options.’”
(emphasis added) (citation omitted)). However, the need to investigate can be obviated where, for
instance, the defendant can supply dl the informationneeded. Strickland, 466 U.S. at 691 (“For example,
when the facts that support a certain potentia line of defense are generdly known to counsel because of
what the defendant has said, the need for further investigationmay be considerably diminished or diminated

atogether.”). Inthiscase, the defendant pled guilty and supplied the government (and presumably counse)



withdl theinformationrdevant to his case. Unless counsal must presume that adient islying, independent
investigation is not generdly necessary in such agtudion. Thus, counsd’s failure to investigate the case
beyond the facts supplied to him (and the government and ultimately to the Court) by his client was not so
below the par for representation asto “underming] the proper functioning of the adversaria process.”
Strickland, 466 U.S. at 686.

While it was not perhapsbest practicefor an attorney representing adient charged withpossession
of acontrolled substance onthe scale seen here not to investigate the charges independently, it did not fal
below an objective standard of reasonableness. This is further supported by Strickland’'s rule that
counsdl’ s decisons must be evaluated as of the time they were made. 1d. at 690. When counsd was
advisng Shahto cooperate and plead, dl parties anticipated that Shah would fully and truthfully cooperate
with the government, refrain from breaking laws while cooperating, and otherwise comply with the terms
of the plea agreement. For his cooperation, al parties anticipated that Shah would receive a downward
departure under 5K1.1. Once a Court grants a5K 1.1 motion, the Court is free to impose any sentence
that isfitting, and thus any disparity between the amount of drugs Shah now inssts he distributed and the
amount he previoudy informedthe government he had distributed would not carry the same weight it carries
in the Guiddines scheme. Thus, as a practica matter, counsdl reasonably made the tactical decision not
to enter into an extendve investigationto fleshout this disparity. Counsdl had no way of knowing that Shah
would breach his agreement, thus exposing himslf to the Guidelines range he faces today.

Evenif the falure to investigate was an objectively unreasonable trid strategy by former counsd,
defendant hasnot provenpregjudice. “Wherethealeged error isfaluretoinvestigate or discover potentialy

exculpatory evidence, the determination whether the error ‘prgudiced’ the defendant by causing him to



plead guilty rather than go to trid will depend on the likelihood that discovery of the evidence would have
led counsdl to change hisrecommendationasto the plea. Thisassessment, inturn, will depend inlarge part
onajpredictionwhether the evidence likdly would have changed the outcome of atrid.” Hill v. Lockhart,
474 U.S. 52, 59 (1985).

Although current counsel does not point out what exactly former counsd faled to investigate, the
Court will presume that the exact drug quantities and Shah's involvement in Nuri Lama's drug-dedling
behavior, to which counsd devotes copious briefings, iswhat Shah isreferring to. Counsd never assarts
that Shah was not responsible for some heroin, and indeed acknowledgesthat the Court’ sfindings of fact
in the previous trids in this case indicate that over 6 kilograms can be atributed to Shah.* While this
difference of four kilograms changes the sentencing range under the Guiddines, this is not the type of
evidencethat would change the outcome of atrid. Compare United States v. Baynes, 622 F.2d 66 (3d
Cir. 1980) (fallure to investigate exculpatory evidence that would negate the government’ sonly evidence
agang defendant warrants evidentiary hearing on ineffective assstance of counsd). A jury can be
presumed just as likdy to vote guilty for a defendant involved with gx kilograms of heroin as with ten.
Likewise, counsd’ sadviceto plead guilty had nothing to do (according to the briefing) with drug quantity,
but with the defendant’s and former counsd’ s hope that defendant would recelve a generous sentence
reduction for his cooperation. Thus, a difference in kilogram weight of heroin would not have affected

counsdl’s advice that defendant plead guilty.

The Court emphasizes that because the previous trials were focused on the behavior of
defendants other than Shah, the previous trids did not necessarily explore the full extent of Shah's
heroin involvement. Thus, the previous trids do not set a celling on the drug quantity relevant to Shah's
sentencing.



2. PleaCalloguy Concerns

The above reasoning applies equdly to Shah's complaints that counsel told himto accept the drug
amounts in the government’ s proffer when Shah alegedly conferred with counsel during the plea collogquy
to protest the amounts. Counsdl is presumed to have acted out of asound tria strategy. Strickland, 466
U.S. a 689. Here counse and Shah were proving to the government and the Court that Shah was
cooperating fully, completdly, and eagerly with the government. To protest during the colloquy that the
government’s proffer, which was based on information supplied by Shah during the course of his
cooperation, inflated Shah’ s role would expose Shah to the conclusion by the government and the Court
that Shah had lied to the government, and thus endanger his 5K 1.1 motion. Thus, it canbe presumed that
counsdl was acting out of asound trid Strategy and his actions were objectively reasonable.

Furthermore, Shahhad aduty to deal truthfully withthe Court during the colloquy, and thisincluded
his agreement that the government’ s plea colloguy represented the true state of facts of hisoffense. Tr. at
11-12. The Seventh Circuit faced this dilemmain United Sates v. Sewart, 198 F.3d 984 (7™ Cir.
1999), acase amilar to this one, in whichadefendant sought to withdraw his guilty pleaonthe ground that
not al the drugs to whichhe had admitted possessionwere actudly in his possesson. The defendant urged
that some of the drugs belonged to his brother, that he had never touched them or had any possessory
interest in them, and that he had admitted to thar possession during the plea colloquy only because he
believed that he was going to get a 60 month sentence and be digible for boot camp, and thus had no
reason to deny possession. Id. at 985-86. The court queried why, when the defendant aready had an
opportunitytolayout the truth before the court, “ should he now receive an opportunity to contradict himsdf

under oath, and thusto violate 18 U.S.C. § 1623(c), the incondstent declarations statute?’ Id. at 986.
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The court found that “[a] defendant’ s protestations that statements freely made under oathwhenentering
the pleawere a pack of liesisnot a‘fair and just reason’ to start anew, and that a belief that a defendant
would get alow sentence does not confer licenseto lieto ajudge. I1d. at 987. The Court admonishes Shah
as the Seventh Circuit admonished Stewart: “Entry of apleaisnot some empty ceremony, and Statements
made to afederd judge in open court are not trifles that defendants may eect to disregard. A defendant
has no legd entitlement to benefit by contradicting himsdf under oath.  Thus when the judge credits the
defendant’ s statements in open court, the game is over.” 1d. The same prgudice andyss as above is
relevant to this factor, and again shows that even if the dleged drug disparity exists, the outcome of
conviction would be the same.
3. Deébriefing without Counsdl

Shah'sthird basisfor his dam of ineffective assstance of counsd isthat counsd permitted Shah
to be debriefed by the government without counsdl’s presence. The plea agreement states that Shah
“knowingly and voluntarily” waived the right to have his counsdl present for interviewswithlaw enforcement
and government attorneys. Plea Agr. 1 8. The pleaagreement sates that if Shah and his counsdl wish to
change this state of affars, counsd need only send a natice in writing to the government and dl future
debriefings would be held with counsel present, and this would have no effect on any other terms and
conditions of the agreement. 1d. Shah’s plea agreement is based onthe standard form used by the U.S.
Attorney’ sofficeinthe Digtrict of Columbia. Thus, the Court can deduce that waiver of theright to counsel
at debriefings isfairly commonpractice. Again, it must beemphasized that at thetimethe decisontowaive
counsdl’ s presence was made, Shah and his counsel werefocused on procuring a5K 1.1 letter in Shah's

favor, and cooperating through waver of counsdl presumably enhanced the appearance of Shah's
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cooperation, and thus advisng Shah to sign the waiver did not fal below the standard of objective
reasonableness.

The prgudice andysisis particularly rdevant to thisclam. Shah does not explain how counsd’s
absence from the debriefing sessions prejudiced his decision to plead guilty, and unlike the other grounds
the Court cannot supply for Shah a plausible reasonwhy it would. When Shah submitted to debriefing it
was presumably with the intention of turning state’s evidence and cutting aded. Where the decison to
plead has already beenmade, it isillogica to daimthat but for counsel’ sabsence at the debriefing sessions,
defendant would not have pled guilty. See Hill, 474 U.S. at 59 (prgjudice requires showing that absent
the error defendant would not have plead guilty but would have goneto trid).

4. “Meritorious Defense”’

Shah'sfind ground in daiming ineffective assstance is that former counsal advised him to plead
guilty despite knowledge of the existence of a “meritorious defense.” In its response, the government
pointed out that this bald assertion, without € aboration of what that defense might be, did not present any
ground for this Court to find ineffective assstance of counsdl and permit defendant to withdraw his plea
In his reply, defendant asserts that he has no responsibility to supply the Court with the details of this
“meritorious defense” at this stage of the proceedings, but “merdy hasto assert hisfactua innocencewhich

may bethat he was not there for al transactions complained of in the plea proffer.”?> Defendant’s Reply

The defendant’ s mysterious assertion that his meritorious defense may be that he was not
present at some of the transactions listed in the plea proffer is not sufficient to claim hisinnocence.
Fird, it contains no details. Second, it ignores that defendant is charged with conspiracy, which does
not require that defendant be physicaly present for dl acts performed in furtherance of that conspiracy.
And findly, it isnot acdam of innocence, itisaclam of “lessquilty.” A defendant who concedes that
this Court has dready heard evidence on which two juries voted to convict other defendants that he

12



[667] at 19 n.26.

The government has the better Sde of thisargument. The D.C. Circuit has explicitly stated that a
defendant “must do morethanmake agenerd denid in order to put the Government to its proof; he must
afirmatively advance an objectively reasonable argument that he isinnocent.” United States v. Cray, 47
F.3d 1203, 1209 (D.C. Cir. 1995). Thisis because “[t]here are few if any crimind cases where the
defendant cannot devise some theory or story which, if believed by ajury, would result in his acquittal.”
United Statesv. Barker, 514 F.2d 208, 221 (D.C. Cir. 1975). Further, “[a] guilty pleais verytypicdly
entered for the smple ‘tacticd’ reason that the jury is unlikely to credit the defendant’ s theory or story.”
.

Perhaps as an attempt to hedge his bets, however, defendant posited alegd defenseto the charges
againg himin his reply.® Defendant was originally charged with 335 grams of heroin, the total amount
distributed in controlled buys withgovernment participation. Theindictment charging 335 gramswasfiled
July 7,1998. On August 13, 1998, the government sent to defendant’ s counsel aletter memoaridizing the

terms of Shah's agreement to engage in an “off-the-record” debriefing, which included an immunity

was involved in the importation, possession, and digtribution of over 6 kilograms of heroinisnot a
defendant claiming innocence.

31t is unclear whether the “claim of innocence’ requirement of Barker and Cray is satisfied by
the assertion of a“technica” reason for acquittal. Barker usesthe term “lega innocence,” but in the
next sentence states that because the defendant * has not effectively denied his culpability, . . . his
withdrawa motion need not be granted.” Barker, 514 F.2d at 220. Cray requires a defendant to
“afirmatively advance an objectively reasonable argument that heisinnocent.” Cray, 47 F.3d at 1209.
These cases seem to lean toward a requirement that aclaim of innocence be a clam of factua
innocence, rather than a clam that despite defendant’ s violation of the law, protection of hisrights
necessitates an acquittal. Because of the ambiguity, however, and the importance of Due Processto
our crimind justice system, the Court will entertain Shah's legd argument for acquittal.

13



provison that the government would not use the information provided by Shah againg himin acrimind
proceeding. On October 16, 1998, the date of Shah's plea, a superseding information was filed against
him,* charging conspiracy toimport and conspiracy to distribute and possess with intent to distribute one
kilogram or more of heroin. Also on October 16, 1998, the Court fiated the plea agreement into the
record.

Shah argues that the government breached itsimmunity agreement by using the evidence supplied
by Shah during the off-the-record debriefing to file the superseding information. The August 13, 1998
immunity letter states, with two exceptions not rdlevant here, that “no statements made by or other
information provided by your client during the ‘ off-the-record’ debriefing(s) will be used directly aganst
your dient inany crimind proceeding.” Gov't Omnibus Response [662] gpp. A a 1. Shah seizesonthis
gatement to argue that the superseding information, which changed the heroin amount from 335 grams to
one kilogram or more, wasimproperly based on the immunized information Shah had provided during the
off-the-record debriefing. See, e.g., Kastigar v. United States, 406 U.S. 441, 460 (1972) (“[ Theburden
of proof] imposes on the prosecution the affirmative duty to prove that the evidence it proposesto useis
derived fromallegitimate source whally independent of the compelled testimony.”); but see United States
v. O’'Brien, 853 F.2d 522, 526-27 (7*" Cir. 1988) (defendant’ s conclusory, unsupported allegation that
the government used information gained through defendant’ s cooperation pursuant to plea agreement to

charge him with additiond offenses cannot support areversd). The government disputes this contention,

“Defendant’ s plea was to a superseding information, rather than an indictment. Defendant’s
new counsdl notes that he has never received a copy of defendant’s waiver of indictment. A waiver of
indictment signed by Shah was executed on October 16, 1998. A copy has been forwarded to
defense counsd.
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noting that a large body of evidence supports the superseding information, including wiretap evidence,
physica survelllance, the admissions of a codefendant, and drug seizures. Gov’'t Response [665] at 3.

Shah' sargument isirrdevant for threereasons. Firg, by virtue of his guilty plea Shah admittedto
the Court the extent of hiscrimind behavior. Whether information was previoudy immunized became
moot when Shah appeared on the record to revea the amount of heroin in which he had participated in
importing and digtributing. It should be noted that the superseding information, the pleaagreement, and the
guilty pleawere dl entered on the same day.

Second, evenif the government used immunized informationto file the superseding informetion, the
use of thisinformationwas harmlessto Shah. The superseding information wasfiled October 16, 1998 [8].
Apprendi was not issued by the Supreme Court until 2000. Before Apprendi, the indictment did not have
to specify the amount of drugs on which the defendant would be sentenced, because at that time drug
quantity was asentencing factor that did not have to be proven to ajury beyond a reasonable doubt, but
was determined by a preponderance of the evidence at the sentencing phase. See, e.g., United Statesv.
Slar, 920 F.2d 107, 112 (1% Cir. 1990) (“[T]he government must prove facts central to increasing a
defendant’s offense level by a preponderance of the evidence.”). Therefore, under the pre-Apprendi
regime, the superseding informetiondid not affect the punishment for which Shahwould be digible or have
any other effect on the proceedings.  Apprendi’s holding does not relate back to the date of Shah'’s
superseding information. A defendant who admitshisguilt “ doesso under thelaw then exigting,” regardiess
of whether “he might have pleaded differently had later decided cases then been the law.” McMann v.
Richardson, 397 U.S. 759, 774 (1970). Agan, “avoluntary pleaof guilty intdligently madein the light

of the then gpplicable law does not become vulnerable because later judicid decisons indicate that the plea
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rested onafaulty premise.” Bradyv. United States, 397 U.S. 742, 757 (1970). It isfor thisreasonthat
Shahwas not provided withineffective ass stance of counsa whenformer counsel falledto object (however
unwarranted the objection) to the aleged use of immunized information in the superseding information.
Counsd isnot required tolook into the future and predict what the Supreme Court might decide years after
theplea. Brady, 397 U.S. a 757 (“[A pled] isnot subject to later attack because the defendant’ s lawyer
correctly advised him with respect to the then exiding law . . . but later pronouncements of the courts
[changed the law].”). Likewise thereis no prgudice to defendant from counsel’s “error.” A successful
chdlenge to the superseding information would not have changed the sentencing range Defendant faces,
or his prospectsin front of ajury.

Hndly, this argument ignores the plea agreement, in which Shah waived this immunity as to
sentencing, the only time at which (inthe pre- Apprendi world inwhichthe agreement wasentered) thedrug
quantity would make adifference. PleaAgr. 24. The pleaagreement statesthat Shahiswaiving hisrights
under Federal Rule of Crimina Procedure 11(e)(6) and Federd Rule of Evidence 410, and “[a]s aresult
of thiswaiver, your dient understands and agrees that any statementswhichare madeinthe course of your
client’s guilty plea or in connection with your client’s cooperation pursuant to this plea agreement will be
admissible againgt your dlient for any purpose in any crimind or avil proceeding if your dient’s guilty plea
is subsequently withdrawn.” Plea Agr. 1 13. It further provides that if Shah fails to perform the plea
agreement, “the government will be free to use againgt your dlient, directly and indirectly, in any crimind
or civil proceeding any of the information or materids provided by your client pursuant to this agreement
or during the course of debriefings conducted in anticipationof the agreement, regardless of whether those
debriefings were previoudy covered by an‘off the record’ agreement by the parties” Plea Agr. 1 15(d).
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Shahadvancesanother theoryinreationto the government’ saleged use of immunized information,
that because the government alegedly did not reved the existence of the immunity agreement to the Court
during the plea hearing, Shah should be permitted to withdraw hisplea. Shah citesto United States v.
Roberts 570 F.2d 999 (D.C. Cir. 1977) tosupport thistheory. InRoberts, the government did not inform
the trid judge of dl promises that had been made by the parties pursuant to the plea agreement. The
government had reserved the right to dlocute at sentencing for a substantia sentence, but informed the
court during the pleahearing only that it reserved the right to dlocute. Roberts 570 F.2d at 1005-06. The
court noted that the term “dlocution” on its own was subject to severd different interpretations. The
government gpparently intended it to mean the right to file a satement with the court before sentencing
advocating a long sentence, while the defendant apparently understood it to mean that the government
would ordly bring to the court’s attention that the defendant’ s guilty pleamerited leniency. Id. at 1010.
The court observed that the case presented “an instance of a possible falure in the meeting of the minds
over the terms of the plea agreement.” 1d. a 1008. Given these circumstances, the court found that the
defendant should be permitted to withdraw hisplea. Id. at 1012.

Roberts does not support Shah'scase. Thegrant of immunity was not part of the pleaagreement.
Theterms of the plea agreement were reveded to the Court whenthe written, Sgned agreement itsalf was
presented to the Court and fiated into the record. Tr. a 2, 9-11. The plea agreement contains an
integration clause sating that no other “ agreements, promises, understandings or undertakings’ between
Shah and the governrment exist. Plea Agr. 29. Furthermore, the plea agreement itself discloses the
existence and contents of the immunity grant under which Shah cooperated. Plea Agr. 1 24 (“[T]he
United Stateswill not use againg your client, directly or indirectly, inany crimind or inany civil proceeding,
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any of the information or materids provided to the United States by your client during the course of your
client’s cooperation pursuant to this agreement or during the course of any debriefing conducted in
anticipation of this agreement.”); cf. also United Sates v. Alegria, 192 F.3d 179, 186 (1% Cir. 1999)
(“[1Tt 1s not reasonable for Alegriato seek the benefit of aprior oral representation by the government after
he sgned afully integrated writing that did not contain the claimed representation, and expresdy affirmed
to the didrict court in the change-of-plea colloquy that he had not been influenced by extringc
representations of any kind.”).
D. Prgudice to the Government

Thethirdand find Barker/Cray factor courtsare to consider indetermining whether to grant aplea
withdrawd, after defendant has demongtrated a claim of innocence and alegally defective plea colloquy,
is whether proceeding to trid would preudice the government. The government in this case assarts that
it would beprejudiced. If thereis prejudiceto the government, it raises the bar on the defendant’ s burden
on the other two factors. “The movant’ s reasons must meet exceptionally high standards wherethe delay
between the plea and the withdrawa motion has substantialy prejudiced the Government’s ability to
prosecute the case” United Statesv. Barker, 514 F.2d 208, 222 (D.C. Cir. 1975). Prgudicemay be
shown in avariety of ways, such as*“the difficulty the Government would encounter in reassembling far-
flungwitnessesinacomplex case” “where a defendant’ s guilty plearemoved him from an ongoing trid of
co-defendants, who were thenfound guilty,” and where “ withdrawa would subgantidly inconveniencethe
court.” 1d. Thelengthof delay betweenentry of pleaand motionto withdraw hasabearing on this factor.
.

All these factors support the government’s assartion of prgudice. The origind indictment in this
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case was filed in July 1998. Two trids have aready been held. A key witness, Nuri Lama, has died.
Another witness, a cooperator, has been deported as part of the sentence imposed by this Court. The
government aso informs the court that another important potentia witness, a cooperator, has been
diagnosed with brain cancer, which rendered the witness incompetent more than a year ago. Gov't’'s
Omnibus Response [662] a 15. Thisisacomplex, multi-national and multi-statecase. The prgudiceto
the government and the inconvenience to the Court in holding a third trid in this case weigh againg

permitting defendant to withdraw his plea

I11. Objections to Pre-Sentence Report

Because defendant will not be granted leave to withdraw his plea, the Court will consider his
objections to the PSR. Shah attacks the PSR on numerous grounds, arguing that its ultimate caculation
of his Guiddines scoreisincorrect. The Court will address the areas of contention.

A. Amount of Drugs

Shah argues that the government improperly inflated the amount of drugs Shah participated in
importing and didributing in its proffer, and this inflated amount was used to calculate the Guiddines
sentenceinthe PSR. The government’ s proffer—and the PSR—state that Shahisresponsible for morethan
10 and less than 30 kilograms of heroin. Shah repeatedly states that the government has not proven this
amount beyond a reasonable doubt, and thus induding this amount in the Guiddines cdculaions violates

Apprendi’srule that any fact that increases the maximum sentence must be proven beyond areasonable
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doubt.> Apprendi v. New Jersey, 530 U.S. 466, 490 (2000).

Thisassertionis puzzling. The essence of aguilty pleaisanadmissonof wrongdoing, indudingits
extent and degree. A defendant entering a guilty plea is informed that he is walving the right to have the
factsof his offense provento ajury beyond areasonable doubt. SeeTr. a 3-4. Thiswaiver encompasses
sentencing factors.  “[I]t is well established that [by pleading guilty] a defendant forfeits a host of
condtitutiond rights, induding hisright toajury . . . and hisright to have every dement of his offense proven
beyond a reasonable doubt . . . .” United Sates v. Leachman, 309 F.3d 377, 384 (6™ Cir. 2002)
(atations omitted). Thisincludes the amount of drugs on which adefendant is sentenced. 1d. Where a
defendant stipulatesto the amount of drugs, Apprendi does not comeinto play. United Statesv. Harper,
246 F.3d 520, 530-31 (6™ Cir. 2001) (overr. on other grounds by  United States v. Leachman, 309
F.3d 377 (6™ Cir. 2002)). Given thiswaiver, the government isnot required to prove to ajury beyond a
reasonable doubt the amount of drugs relevant to the Guidelines-there is no need to prove something to
which a defendant has dready admitted.

Rule 11 requires that a Digtrict Court find afactual basis for to support a plea before accepting it.

United Satesv. Ford, 993 F.2d 249, 253 (D.C. Cir. 1993). Theinaufficdency of afactud proffer may

°Shah presents two dternate methods for calculaing the amount of drugs on which he should
be sentenced. Thefirgt isthe amount of drugs Shah supplied during controlled buys. Second, Shah
draws from the Court’s previous trids to calculate the amount of drugs distributed by Nuri Lama, the
“kingpin” of the drug organization, and subtracting the dedl's in which Shah was not a participant, which
giveshim atotd of about 6 and ahdf kilos. This caculation ignores the fact that Shah was not on trid.
The evidence at the trids related not to Shah, but to the actua defendants on tria, and only transactions
related to those defendants were presented to the jury. The evidence regarding Shah's specific
conduct was not and will not be presented to ajury because he waived the right to seek such a
presentation.
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offer abasis for withdrawad of a guilty plea. However, in such a case the deficiency must be suchthat no
evidenceat dl to support andement of the charge was offered. United Statesv. Ahn, 231 F.3d 26 (D.C.
Cir. 2000). Here, the government’ s proffer adequately supports more than 10 but lessthan 30 kilograms.
The chart in the Appendix ligts, fromthe proffer, the dates and amounts of the transactions in which Shah
was involved directly or through the course of the conspiracy. Taking the lower number where arangeis
given as to both quantity and number of transactions, and excluding the distribution of a large but
unspecified amount of heroin (14), the minmumtotal amount of drugs contained in the government proffer
is10.29 kilograms. See United States v. klar, 920 F.2d 107, 112 (1% Cir. 1990) (court must et on
the sde of caution in estimating drug quantity). Further, the proffer states that it “is not intended to
condtitute acomplete statement of dl facts known by SHAH but isasummary of factsintended to provide
asuffident basisfor the quilty plea.” PleaAgr. §14. Theproffer inthiscaseisnot deficient and adequately
supports Shah' s guilty plea®
B. Upward Adjustment for Supervisory Role

Guidelines 8 3B1.1 permits an upward adjustment for defendantswho play asgnificant rolein an
offense. Shah’'s PSR includes a two-level upward adjustment under 8 3B1.1(c), on the grounds that
Defendant was an “organizer, leader, manager, or supervisor inany crimind activity” involving lessthanfive
people. U.SS.G. 8§ 3B1.1. According to the gpplication note, while this upward adjustment applies to

organizers of people, those exercising management responsbility over the property, assets, or activities of

®Shah again argues here that the drug quantity was improperly derived from immunized
gtatements Shah gave during debriefing. The Court rejects these arguments for the same reasons
described supra.
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acrimind organization may be subject to an upward departure, but not to the adjustment. Id. cmt. n.2.
This two-level adjustment isintended for those supervisng “relatively confined crimind activity.” United
Satesv. Graham, 162 F.3d 1180, 1182 (D.C. Cir. 1998). This upward adjustment must be supported
by a preponderance of the evidence, but the evidence can be circumgtantid. 1d. It is not appropriate for
al members of an organization who are merdy not at the bottom rung of a conspiracy to receive an
adjugment under 8§ 3B1.1. Id. a 1184. The factors to be considered are a defendant’s “ exercise of
decisonmaking authority, the nature of his participation in the commisson of the offense, his recruitment
of accomplices, any clamed right to alarger share of the fruits of the crime, the degree of his participation
in planning or organizing the offense, the nature and scope of theillegal activity, and the degree of control
or authority he exercised over others.” Id. at 1185 (quotingUnited Satesv. Thomas, 114 F.3d 228, 261
(D.C. Cir. 1997)).”

In representing to the Court that the government’s proffer and plea agreement were factualy
correct, Shah admitted to being an organizer, leader, manager, or supervisor within the meaning of 8
3B1.1(c). PleaTr. a 11. The pleaagreement satesthat “[y]our client agrees that the base offense leve
for the crimes to which your client is pleading guilty should be increased by two leves. . . because of your
client’s supervisory role in the offensesto which heis pleading guilty.” PleaAgr. 3.

It isunclear whether an admission to a Guiddinesupward adjusment factor must be supported by

anadequatefactud basis, asaguilty pleamust be. United Satesv. Ford, 993 F.2d 249, 253 (D.C. Cir.

"The Graham Court recognized that Thomas had adopted these factors from the Guidding' s
application Note 4, and acknowledged that Note 4 was designed to aid in distinguishing between an
“organizer or leeder” and a* manager or supervisor,” but nevertheess found the factors useful in
aoplying al sectionsof § 3B1.1. Graham, 162 F.3d at 1185 n.5.
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1993) (Rule 11 requires adequate factua support for guilty plea). The Court will err on the Sde of caution
and assume that it must be.? The plea agreement provides no details describing how Shah played a
supervisory role in the drug enterprise. The proffer is not illuminating, ether, explaining only that “ SHAH
asssted NURI LAMA . .. intheimportationand redistribution of large amountsof heroin.” Gov't Proffer
712. The PSR notes Defendant’ s agreement to the two-level upward adjustment. PSR (rev'd) 114. Itadso
sates that Shah “ made hotel arrangements for couriers, picked up money and redistributed heroin.” Id.
11 25, 31. The government substantidly repeets these facts in its briefing, and adso notes that based on
Defendant’ s admissons and statements to a cooperating fellow-inmate regarding Raymond Cruz he was
recruiting mules, meeting them upon ariva in this country, and assuming responghbility for the ddlivery of
drugs. Gov't Response [665] at 8.

Thefactorsrelied onby the PSR do not relate to supervisonof other people inthe conspiracy, but
only to supervison of things and activities, a permissible upward departure factor but not activities to
support the upward adjustment under 8 3B1.1. By contrast, however, the account of Shah' sinvolvement
with Raymond Cruz meets the Thomas factor of recruitment of accomplices. A rough account of
conversations between Shah and the cooperating inmate indicates that Shah said “dl Shah did was
introduced [Cruz] into the guy that invested the money.” Gov’'t Omnibus Response [662] app. D (April

26, 2000). While thereis no casdaw exactly on point, there is precedent that introducing codefendants

8Thisis excessvely cautious. Rule 11, which prompted Ford, does not apply to the PSR. Nor
does Apprendi apply here, because while the upward adjustment results in an increase in Defendant’s
sentence, it does not affect the maximum sentence to which Defendant is subject, which islife under 21
U.S.C. §960(b)(1)(H). See Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (any fact that
increases the maximum sentence must be proven beyond a reasonable doubt).
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to apotentid additiona codefendant (in that case, a confidentia informant) disqudifies a defendant from
getting a downward adjustment for playing aminor rolein an offense. United Statesv. Carrasco, 271
F.3d 765, 769 (8" Cir. 2001). The evidence of recruitment and introduction, combined with defendant’s
admisson in the plea agreement that he was a supervisor, manager, leader, or organizer adequately
supports the two-levd adjustment under § 3B1.1(c).
C. Desath of Raymond Cruz

Defendant dso objects to the PSR’'s base offense leve of 38, which is derived from the
combination of the conspiracy to import, and conspiracy to possessand didtribute 1 kilogram or more of
heroin and that death or serious bodily injury occurred. PSR 128. The death enhancement comes from
the death of Raymond Cruz, a drug mule who ingested packets of heroinin Kathmandu, Nepal to smuggle
themintothe United States. Severa of the packets burst before Cruz could pass them out of his system,
and he died asaresult. The PSR initidly stated that Shah had arranged for Cruz to meet the Nepalese
supplier for the purpose of anuggling the heroin into the United States, but that is apparently not the case.
PSR at 17. Rather, according to the rough transcripts of the conversations between Shah and the
cooperating inmate, Shah found Cruz to act as amulefor another drug ded and received areferrd fee of
“like $2000" for this recruitment. Gov't Omnibus Response [662] app. D (April 26, 2000). The plea
agreement states that Shah agreesthat he isaccountable for the desth of Raymond Cruz. PleaAgr. 112(b).
The proffer recounts Shah's accountability for Cruz’ sdeath, noting that Shah unsuccessfully attempted to
help Cruz pass the heroin out of hissystem. Gov't Proffer §13. Findly, the government reiterated a the
plea hearing that as a condition of the plea agreement Shah “would have to acknowledge the relevant

conduct that isoutlined interms of the death of Raymond Cruz.” Tr. a 10. Shah's acknowledgments, as
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well asthefacts, indicate that the enhancement for death or serious bodily injury is warranted.

V. Downward Departures

I nadditionto attacking the cal cul ation of the Guiddinesfactorsinthe PSR, Shahpresentsnumerous
basesonwhichhe contends the Court should depart downward fromthe Guiddines. The Court addresses
each of those bases in turn. Because the record of this case concdlusvely showsthat Shah is entitled to no
relief, ahearing onthis matter isunnecessary. United States v. Adamson, 46 F. Supp. 2d 1, 2-3(D.D.C.
1999) (Harris, J.).

A. Statutory and Guidelines Factors
1. Downward Departure under 8 5K1.1

Inconsiderationfor Shah's cooperation, the government agreed to informthe Departure Guiddine
Committee of the United States Attorney’s Office for the Didtrict of Columbia of the extent of Shah's
cooperation and file a departure motion if permitted by that committee. Plea Agr. 1 18-19. The
government aso agreed to bring Shah's cooperation to the attention of the Court. Plea Agr.  17.
However, the pleaagreement required Shah to cooperate “truthfully completely and forthrightly” with the
government, and “not to commit any crimind violation of locd, state or federd law during the period” of
his cooperation. PleaAgr. 16(a),(e). Under the terms of the plea agreement, the government must prove
the violation of the law only by a preponderance of the evidence. Plea Agr. 16(e). The plea agreement
provides that Shah's breach of any of the conditions relieves the government of its obligations. Plea Agr.
115

The government contends that Shah breached both the above listed conditions of the plea. These
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breaches were reveded through Shah's conversations with a cooperating inmate; severd of the
conversations were taped and roughly transcribed, and the transcriptions were attached to the
Government’ s Omnibus Response [662]. First, during debriefing, Shahdenied knowledge of or an ahility
to deal with a supplier in Nepal, Karma Lama. Gov’'t Omnibus Response at 2, 9. However, when
working to arrange a drug deal between his contacts on the outside and the cooperating inmate' s contacts
on the outsde, Shah contacted Karmato be an instrumental part of the dedl. Gov't Omnibus Response
gop. D. From this the government concludes that Shah did not reved the full extent of his knowledge, in
breach of the agreement. Second, the rough transcripts show that Shah was atempting to arrange a deal
for heroin distribution between his non-incarcerated contact, Karma Lama, and the cooperating inmate' s
non-incarcerated contact, Mike. These transcripts prove by a preponderance of the evidence that Shah
breached his agreement by violating the law.

Shah assarts that the Court should inquire into whether the government failed to file a 8 5K1.1.
motion on improper grounds. Downward departure for substantial assistence must beinitiated by motion
of the government, United Statesv. Alegria, 192 F.3d 179, 189 (1% Cir. 1999), except inthe very limited
crcumgtance in which the defendant shows that the government’ s refusal to make a motion “*was based
onan uncondtitutiona motive, that the refusdl wasirrationd, or that the motionwaswithhed inbad faith.’”
United States v. Rounsavall, 128 F.3d 665, 668 (8" Cir. 1997). The burden is on the defendant to
prove the foregoing. The government need only meet a burden of production to show thet it performed
apleaagreement ingood fath, and “[a]slong as the government satisfiesthis modest burden, the trid court
need go no further unless the defendant makes asubstantial threshold showing that the government acted

inbad fath.” Alegria, 192 F.3d at 187; see also Rounsavall, 128 F.3d at 668 (echoing the * substantial
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threshold showing” requirement).® Here, the government has met its burden of production (and proven by
apreponderance) that Shahbreached his pleaagreement. Shah hasmadeno subgtantid threshold showing
of bad faith on the part of the government,'® and therefore the court will inguire no further and will not hold
ahearing ontheissue. Alegria, 192 F.3d a 188 (“[I]n criminal cases, evidentiary hearings should be the
exceptions, not the rule.”). Shah will not receive a departure under 8 5K1.1.
2. Minor Participant

Shah arguesthat he is entitled to a two-point downward adjustment under § 3B1.2(b), for being
aminor participant in any crimind activity. Thisincludes, for example, “defendant’ slack of knowledge or
understanding of the scope and structure of the enterprise and of the activities of others” U.S.S.G. §
3B1.2 cmt. n. 4 (describing role of “minimd participant” under 8 3B1.2(a)). Given that the Court has
aready determined that the PSR correctly applies a two-point upward adjustment based on Shah'srole
as amanager, leader, or supervisor, Shahisnot digible for this adjustment. Shah was aware of the scope
of Nuri Lama's narcotics empire, and participated in the importation and/or distribution of over 10
kilograms of heroin. He recruited mules, and organized administrative aspects of the scheme such as
booking hotel rooms. These activities indicate more than minor participation in the scheme.

3. Safety Valve of 18 U.S.C. § 3553(f)

°Once a substantia threshold showing is made the burden remains on the defendant to prove,
by a preponderance of the evidence, that the government breached the agreement. United States v.
Conner, 930 F.2d 1073, 1076 (4™ Cir. 1991). Inthiscase, asin Conner, the defendant would at
least have “to demondrate that he provided the degree of assistance contemplated by the agreement.”
Id.

19The Court has dready discussed the only specific type of bad faith aleged by defendant, that
the government used immunized information to file its superseding information.
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Under 18 U.S.C. § 3553(f), the court may impose a sentence less than the mandatory minimum
under certain circumstances™  Five conditions must be met: the defendant does not have more than one
crimind history point; the defendant did not use violence or possess a dangerous weaponin connectionwith
the offense; the offense did not result indeath or serious bodily injury; the defendant was not an organizer,
leader, manager, or supervisor of others, and “not later than the time of the sentencing hearing, the
defendant has truthfully provided to the Government al information and evidence the defendant has” 18
U.S.C. § 3553(f). Shahfailson three of these conditions, as discussed dsawherein thisopinion.  Firg,
the offense resulted in the death of Raymond Cruz. Second, Shah wasan organizer, leader, manager, or
supervisor. And third, Shah did not truthfully provide to the government dl information and evidence that
he knows. The safety vave provison in this section is intended to protect drug mules. United States v.
Sanchez-Restrepo, 1995 WL 338815 at *5 n.2 (9" Cir. 1995). Shah was not amere mule, but was an
important part of Nuri Lama’s narcotics scheme.

B. Non-Guiddines Factors

Guiddines § 5K 2.0 permit a court to depart from the Guidelines caculation where “there exists
anaggravaing or mitigating circumstance of akind, or to adegree, not adequatdly taken into consideration
by the Sentencing Commission in formulating the guiddines that should result in a sentence different from
that described.” U.S.S.G. 8§ 5K 2.0. It isintended to be gpplied to unusud cases outside the “ heartland”

of what the Guidelines contemplated would compriseatypical defendant and offense. Departures under

1For Shah, who plead guilty to conspiracy to import, and conspiracy to possess and distribute
one kilogram or more of heroin and conceded that death resulted, the mandatory minimum is 20 years.
21 U.S.C. 8 960(b)(1)(H).
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this sectionare expected to be “highly infrequent.” Koon v. United States, 518 U.S. 81, 96 (1996). In
Koon v. United Sates, 518 U.S. 81 (1996), the Supreme Court set up a framework for determining
whether departure on a non-Guiddines factor is appropriate. First, a court must determine whether the
Commission has proscribed consideration of the factor, Koon, 518 U.S. at 109:
Section 5H1.10 (Race, Sex, Nationd Origin, Creed, Rdigion, and Socio-Economic Status), 8§
5H1.12 (Lack of Guidance asaY outhand Smilar Circumstances), the third sentence of § 5H1.4
(Physical Condition, Induding Drug or Alcohol Dependence or Abuse), the last sentence of §
5K 2.12 (Coercionand Duress), and 8 5K 2.19 (Post- Sentencing Rehabilitative Efforts) lid severa
factors that the court cannot take into account as grounds for departure. With those specific
exceptions, however, the Commissiondoes not intend to limit the kinds of factors, whether or not
mentioned anywhere e seinthe guiddines, that could congtitute groundsfor departure inanunusua
case.
U.S.S.G. 8 1A(b). Shah has not argued for departure on any of the proscribed grounds. Second, if a
factor is not proscribed, the court “must determine whether the factor, as occurring in the particular
circumstances, takes the case outside the heartland of the gpplicable Guiddine.” Id.
1. Digparate Sentences for Co-Defendants
Shah points to the more lenient sentence received by a cooperating codefendant in this case to
argue that his sentence is too large. This argument is ingpposite because the two defendants are not
amilaly stuated. The codefendant entered into a plea agreement smilar to that entered by Shah, but,
unlike Shah, the codefendant fully and satisfactorily performed his pleaagreement, and the government filed

amotionunder 5K 1.1, whichthe Court granted. Regardless, “*[d]isparity between sentencesimposed on
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codefendantsis not a proper basis for departure.’” United Sates v. Carrasco, 271 F.3d 765, 768 (8"
Cir.2001). Furthermore, thisargument ignores szeable sentencesimposed on other co-defendantsin this
fourteen defendant case, including life sentences.
2. Alien Status

Shah argues that because as an dien he is subject to collateral consequences as a result of his
conviction, his sentence should be mitigated to make up for it. The EighthCircuit hasconcluded that “[a]s
afactor unmentioned inthe guiddines, dien status and the collatera consequences flowing therefrom may
be an appropriate basis for departure.” United States v. Lopez-Salas, 266 F.3d 842, 847 (8" Cir.
2001). However, it continued, “[t]he court must 4ill articulate why that factor is sufficiently atypica to
judify a departure.” 1d. Shah has pointed to nothing that distinguishes him from any other dien facing a
feony conviction. Rather, hewill be subject to the samelegidation that will result in the deportation of any
dienin hisgtuation. Therefore, the Court denies a departure on this ground.

3. Conditions of Confinement

Like dienage, downward departure based on the length or severity of presentence confinement
would be permissble inthe proper case. United Statesv. Sutton, 973F. Supp. 488, 493 (D.N.J. 1997).
However, aswith dienage, a defendant’ s experience must be atypicd, Sutton, 973 F. Supp at 492, or
unusud, United Sates v. Brinton, 139 F.3d 718, (9" Cir. 1998), rev’ d on other grounds by United
States v. Nordby, 225 F.3d 1053 (9™ Cir. 2000). To provethisatypicaity, one court has suggested that
“adefendant must demondtrate to the court that the conditions compare unfavorably to those suffered by
other inmates’ at the same fadllity. United Statesv. Pacheco, 67 F. Supp. 2d 495, 498 (E.D. Pa. 1999).

As support for his contention that his presentence conditions of confinement are onerous, Shah attaches
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a newspaper article describing various deficiencies at the D.C. Jail. Defendant’s Reply [667] exh. 10
(Serge F. Kovdeski, D.C.’s Inmate Cap Likely to Be Lifted, WAsHINGTON Posrt, June 25, 2002).
While the conditions described are undeniably unpaatable, Shah fails to establishthat these conditions are
outside the norm for prison confinement.? Infact, the D.C. Circuit has squarely held that an extended stay
a the D.C. Jal does not prejudice a defendant: “[L]ittle weight need be given to Y dverton’s complaint
about his extended stay at the D.C. Jall while he awaited sentencing in the absence of any evidence that
he was avictim of untoward or unusud suffering as a result. To the contrary, it iswell established that a
prisoner does not have aright to be housed in a particular indtitution.” United States v. Yelverton, 197
F.3d 531, 538 n.9 (D.C. Cir. 1999).
4. Déelay in Sentencing

It is not clear that there is a right to gpeedy sentencing, but the D.C. Circuit indicated that the
Supreme Court assumed that was the casein Pollard v. United Sates, 352 U.S. 354, 361 (1957), as
cited by United Statesv. Yelverton, 197 F.3d 531, 535 (D.C. Cir. 1999). A dday in sentencing must
not be purposeful or oppressive. 1d. Inthe pleaagreement, Shahwaived the right to a Speedy sentence,
becauise sentencing was to be delayed until his cooperationwascomplete. PleaAgr. 9. Evenif he had
not done 0, the delay in sentencing would not congtitute reason to depart downward because the period
of his detention has been shorter than even the barebones 70-84 months Shah suggests as an appropriate

sentence, much less the 292-365 months he faces under the Guidedlines. Shah wasarrested July 29, 1998,

2This Court is not hesitant to inquire into conditions at the D.C. Jail and seek aremedy where
necessary. See, e.g., United Statesv. Gray, Cr. No. 00-157, Order of January 17, 2003 [1215]. If
Shah has specific concerns he would like the Court to address he need only bring them to the Court’s
atention.
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and has been in custody since then, gpproximately four and a hdf years. Shah will recaive credit against
his sentencefor the time served while awaiting sentencing. Thereisno prejudice to adefendant, and hence
no need for an extraordinary remedy such as departure from the Guidelines, where the ultimate sentence
is“far in excess of the dday in sentencing.” Yelverton, 197 F.3d at 68-69.
5. Improper Prosecutorid Enlargement of Crime

Taking another tack indisputing the quantity of heroin for whichheisresponsible, Shah arguesthat
the prosecution is reponsible for inflating the amount of heroin for which he will be held ligble under the
Guiddines, and argues that the Court can exclude some unspecified amount of the heroin from the
sentencing caculation, citing United States v. Egemonye, 62 F.3d 425 (1% Cir. 1995). In Egemonye,
the court held that where law enforcement officers improperly enlarge 9ze of an undercover transaction,
the court may exclude*”thetainted transaction” fromthe Guiddinescaculation. Egemonye, 62 F.3d at 427
(citation omitted). Egemonye does not apply here. While Shah engaged in some transactions with
undercover officers and cooperators, those transactions totaled 335 grams of heroin, atiny percentage of
the total amount of heroin to whichShahadmitteddigributing. But it isnot these transactions of which Shah
complains, rather Shah is attempting here to reargue the drug quantity issue, asserting that he was merely
boasting to D.C. law enforcement and prosecution about the amount of heroin he was involved with, and
that the prosecution was overreaching by taking him at hisword in setting the total at morethan 10 but less
than 30 kilograms. The Court has dready consdered and rgected this argument, and repeets that the
government’ s factud proffer—which was based on Shah’ sown admissons to law enforcement—accurately
supports the Guidelines drug quantity.

6. Fadilitation of Justice
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Shah argues that his guilty plea and cooperation helped convince Nuri Lama, the head of the
narcotics organizaion, to plead guilty and cooperate as wel. For this he argues that he deserves a
downward departure for the facilitation of justice. The facilitation of justice is afactor taken into account
by the Guidelines. Where afactor is aready congdered by the Guidelines, “the court may depart only if
the featureis present to an exceptiona degree or the caseis didinctive insome other way.” United States
v. Dethlefs, 123 F.3d 39, 44 (1% Cir. 1997).

Section3E1.1 permits a downward adjustment of two levels for acceptance of responghbility, and
anadditiona oneleve for qudifying defendantswho timely provide compl eteinformationto the government
regarding thar involvement inthe offense or timdy natifyingauthorities of the intentionto enter a pleaof guilt
and thereby saving the government the time and resourcesthat would be spent preparing for trid. U.S.S.G.
8§ 3E1.1. The pleaagreement contemplated that Shah would receive the full three-point adjustment for
acceptance of respongbility. Plea Agr. 1 3. However, the PSR determined that because Shah had
continued his effortsin the narcotics trade whilein jail, he had not accepted responsgibility for his actions
and therefore was given no departure. The applicationnoteto 8 3E1.1 lids severd factors to consder in
deciding whether it is appropriate to award the acceptance of responsbility reduction, induding “voluntary
terminationor withdrawa fromcrimind conduct or associations.” U.S.S.G. 8 3EL.1, cmtn.1(b). It further
notes that entry of a guilty pleais*“sgnificant evidence of acceptance of responghility,” but the evidence
may be outweighed by conduct incons stent with the acceptance of responsibility. 1d. 8 3E1.1, cmt. n.3.
The note emphasizes that “[a] defendant who enters a guilty pleais not entitled to an adjustment under this
section as a matter of right.” 1d.. Here, the evidence shows that Shah did not terminate his crimind

conduct nor withdraw fromhis crimind associations, based on hisinteractions withthe cooperating inmete,
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and thus did not accept responsibility within the meaning of 8 3E1.1.

Because the Guideines do not forbid congderation of facilitation of justice as a departure factor,
a defendant’ s timdy plea “and his actions ancillary thereto may have amdioraive consequences so far
beyond ordinary expectations asto warrant a downward departure for conserving judicia resources and
thereby fadlitating the adminigtrationof justice.” Dethlefs 123 F.3d at 46. However, “when asentencing
court mulls aground aready considered by the Commission, there must be something very specid about
how that ground manifestsitsdf in the particular caseif it isto bear the weight of adeparture” 1d. at 47.
This case presents what may be a fairly uncommon situation in which the defendant’s plea may have
encouraged Nuri Lama, aleader of the drug distribution organization, to plead guilty, but defendant failed
to meet the terms 8 3E1.1 sets out for adownward departure. However, the Court is not persuaded that
this caseis so unusud that it fals outsde the heartland of the Guiddines. Althoughthe Court appreciates
Shah'sefforts, it is not uncommon in amultiple defendant Situationfor one defendant’ s plea to encourage

othersto plead aso, and this case is not so outside that norm as to warrant a departure.

V. Concluson

The defendant here seeks any possible means by which he may reduce the sentence he isfacing,
asentence based on his own admission of participationinaconspiracy to import and conspiracy to possess
and disgtribute over 10 kilograms of heroin. Likethe defendantin United Statesv. Stewart, 198 F.3d 984
(7™ Cir. 1999), he has decided that the price of cimeistoo high. Stewart, 198 F.3d at 985. Bethat as
it may, defendant has advanced no reason why he should not pay that price. He has not proven an

entitlement to withdraw his plea—he advanced no daim of innocence, showed no error in the Rule 11 plea
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colloguy, and did not show that the government would not suffer prejudice fromtrying this case four years
out. His objections to the presentence report are unwarranted. The proffer was based in large part on
information proffered by the government at the plea colloquy, and defendant confirmed that it represented
the true dtate of facts and affirmatively answered the Court's question, “You redly are guilty of this
offense?’ Tr. a 12. Accordingly, Defendant’s motion for leave to withdraw guilty plea[639], omnibus
sentencing motion [654], and objections to the presentence report [655] are denied.

A separate order shdl issue this date.

Royce C. Lamberth
United States Didtrict Judge
Date:
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APPENDI X
Drug Amounts in the Government’ s Proffer

Paragraph | Date Amount Cdculation
Amount

3 Sept. 1994 270-280 grams 0.270 kilos

4 Fal 1995 “large amount” 0

4 1996 (4-5 transactions) 2-4 kilograms 2kilos

5 Spring 1996 500 grams 0.5 kilos

5 Summer 1996 500-1500 grams x 4-5times | 2 kilos (500 x 4)

6 Winter 1996-97 1 kilogram 1kilo

7 Early March 1998 1400 grams 1.4 kilos

8 Early March 1998 350 grams 0.35kilos

9 Mid March 1998 (Lama only) 1 kilo + 135-200 grams 1.135kilos

10 Early April 1998 135 grams 0.135kilos

11 Jduly 3, 1998 1.5kilos 15kilos
Minimum Totd:
10.29 kilos
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

V.

SHASHI SHAH, Crim. No. 98-235-02

Defendant.

e N N N N N N N N

ORDER

This case comes before the Court on Defendant Shah’s memorandum inad of sentencing [638],
Defendant’ sobjectionsto the presentencereport [ 655], and the government’ sresponse[665]; Defendant’ s
omnibus motion for sentencing under 18 U.S.C. § 3355(f) [654]; and Defendant’s motion for leave to
withdraw guilty plea[639], the government’ s omnibus response [662], and Defendant’ s reply [667].

For the reasons set forth in an accompanying memorandum opinion, it is hereby ORDERED that
Defendant’s omnibus motion [654] is DENIED.

It is further ordered that Defendant’s motion for leave to withdraw guilty plea[639] is DENIED.

Defendant’ s objections to the presentence report [665] are DENIED.

SO ORDERED.

Royce C. Lamberth
United States Didtrict Judge
Date:



